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This Court has expressed its understanding of the 

Supreme Court holding in Picard v. Connor , 404 U.S. 27C v.1971) 

regarding the requirement that applicants for federal habeas 

corpus relief must first exhaust their state remedies: , 

That case held that state remedies had not been 
exhausted simply because all relevant facts were 
before the state court and the correct legal 
principles could have been applied, but rather 
that "the substance of a federal habeas corpus 
claim must first be presented to the state 
courts United States ex rel. Curtis v. Warden 
of Green Haven, 463 F. 2d 84, 66 (2d Cir. 1974). 

The "substance" of the federal habeas corpus claims submitted in 

this proceeding based upon the 6th Amendment right to an impartial 

jury and 14th Amendment rights to due process and equal protection 

of the law have already been presented to and ruled upon by the 

/ 

courts of New York State. 

Petitioner's claim regarding the exclusion of stu¬ 
dents was placed in issue at the trial level. The Jury Commis¬ 
sioner freely admitted their automatic exclusion and explained 
briefly why he thought their exclusion was reasonable (A 32). 

He defended not denied the exclusion. The brief submitted for 
petitioner to the Appellate Division: Third Judicial Department 
raised the issue. To quote: "The exclusion of students,..de¬ 
prived appellant of his right to a trial by a jury composed of 
his peers and 'tinily representative of the community.' [see 
Smith V. Texas ." 311 U.S. 128 (1940)] (A 103). The argument is 
couched in 6th Amendment terms, but to allege a denial of the 
6th Amendment right to a trial by jury is to raise simultaneously tho 
claim that one's right to due process of law has also been 

\ 
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ARGUMENT 


POINT I 

PETITIONER HAS SATISFIED THE EXHUASTION REQUIREI-IENTS OF 28 U.S.C. 
12254(b) V/ITH RESPECT TO ALL HIS CLAIMS 

Pursuant to 28 U.S.C. §2241 petitioner submitted 
his application for a vnrit of habeas corpus to the District Court 
for the Northern District of New York. The application was re¬ 
ferred by the clerk to the Hon. Edmond Port who denied the appli¬ 
cation without issuing a writ or a show cause order pursuant to 
28 U.S.C. §2243 although Judge Port did grant a Certificate of 
Probable Cause. 

Judge Port dismissed petitioner's Third claim for 

failure to exhaust state remedies, but ruled on the merits of 

/ 

his claims regarding the exclusion of students and black people 
from the lists from which petitioner's petit jury was selected. 
Apparently Judge Port on those issues concluded that petitioner 
had satisfied the exhaustion requirements. Consequently, peti¬ 
tioner did not brief for this Court the issue of exhaustion in 
relation to his first and second claims. That issue has now been 
raised by the respondent in his Brief for Appellee. The respon¬ 
dent made no appearance in the District Court since service is 
made and a return required only upon the issuance of a writ or 
a show cause order, 28 U.S.C. §2243. Petitioner, therefore, takes 
this opportunity to reply to respondent's argument that he has 
failed to satisfy the exhaustion requirements of 28 U.S.C. 
§2254(b) . 


\ 
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is ripe for the federal courts to rule upon vriiether the exclusion 

of students is constitutionally permissable. 

With reference to the allegations of racial dis- 
crimination, the "substance" of the federal habeas corpus claim 
was also presented to the state court, 'rfhile petitioner's 
appellate attorney also couched this argument in 6th Amendment 
terminology, for the same reasons discussed above with regard 
to students, it too encompasses the due process and equal protec¬ 
tion issues. To repeat, the Appellate Division opinion was a 
finding that there had been no denial of equal protection. 

People V. Chestnut , supra . The submission of census data to the 
federal court which more clearly defined the target population 
was not significantly different than the^census information which 
was presented to the trial court. Limited information is avail¬ 
able about the racial composition of jury lists in Albany County 
since this information is not recorded. An attempt was made to 
survey the people on the lists of names drawn from the jury drum 
prior to petitioner's trial, but the difficulty of locating people 
made the task impossible. The essential facts which underlie 
petitioner's racial discrimination claim on both 6th and 14th 
Amendment grounds are all a part of the state court record. 

Both the substance of the legal and factual issues were presented 
to the state court and the exhaustion requirement was satisfied. 

The exhaustion argument regarding petitioner's 

third claim was presented in Point IV of his main brief. 

In Picard v. Connor , supra the Supreme Court found 
had only challenged the validity of the in- 




that the petitioner 



violated. It is through the 14th Amendment•s Due Process Clause 
that the 6th Amendment has been made applicable to the states. 
Duncan v. Louisiana . 391 U.S. 145 (1968). Furthermore, reliance 
upon Smith v. Texas , supra raises the equal protection claim 
which is implicit in all jury discrimination cases. The 
Appellate Division in effect ruled on equal protection grounds 
as evidenced by its reliance upon People v. Chestn ut, 26 N.Y. 2d 
481. (1970) . The New York Court of Appeals in Chest j i ^ held that 
"by choosing jurors on the basis of these factors ( intelligent, 
of sound mind and good character [and] well informed’) rather 
than race or ethnic background, their (County Clerk and his staff) 
actions were clearly consistent with the policies embodied in 
the Equal Protection Clause" 26 N.Y. 2d at 491. Respondent seeks 
to isolate the 6th Amendment claim, and argues that only it was 
raised in the State courts. Petitioner maintains that while the 
argument was made in 6th Amendment terms, it raised both the due 
process and uqual protection grounds as well. The legal "sub¬ 
stance" of this federal habeas corpus claim has first been 

t 

presented to and considered by the state courts. 

Respondent also argues that statistical evidence 

and the deposition of the Assistant Deputy Commissioner of Jurors 
for Albany County dated March 19. 1971 (A82-85). submitted with 
the present application, were not presented to the state court 
and that, 'herefore, the exhaustion doctrine requires their 
submission to state court before the federal court can consider 
them on the issue of student exclusion. This proof of discrim¬ 
ination supports petitioner's claim, but is not crucial. The 





essential factual foundation is the admission by the Jury Com¬ 
missioner that students were automatically exempted (A 32). In 
case the District Court was uncertain, based upon the state court 
record, about this basic fact of student exclusion, it was 
presented with documentary proof to support petitioner's allega¬ 
tion. The supporting documents do not expand or alter in any 
way the claim made to the state court. All they do is try to 
persuade the District Court Judge, if he has any doubts, that 
there are "reason(s) to believe that the petitioner may, if the 
facts are fully developed, be able to demonstrate that he is con¬ 
fined illegally." Harris v. Nelson , 394 U.S. 286, 300 (1969). 

The District Court unquestionably has the authority to consider 
evidence not submitted to the state court which bears upon the 
claim of illegal detention. Townsend v. gain , 372 U.S. 293 
(1963). If a factual dispute exists at this juncture, it should 
be resolved by the District Court, not remanded to the state court. 

To require now that the statistical evidence and 
the deposition be made a part of the state court record before 
the federal court will consider ruling on the merits v/ould be 
to require a futile gesture. The Appellate Division rests its 
decision regarding the exclusion of students upon the premise 
that they are not "a distinct attitudinal class of persons." 

(A 78 ) . All the additional proof in the world that they are in 
fact excluded from the jury process would not alter this con¬ 
clusion. The exhaustion doctrine does not require remand to 
state court if it would be a futile gesture United States ex rel^ 
Hughes V. McMann . 405F. 2d 773, 776 (2d Cir. 1968). The issue 

\ 





dictment under state law. That challenge was not the same as 
the equal protection claim entertained by the First Circuit 
Court of Appeals. Finding that the equal protection issue had 
not been presented to the state courts, the Supreme Court reversed 
on the basis of non-exhaustion. The challenge in this habeas 
corpus proceeding is to the method of jury selection; it raises 
the question of whether that process excluded certain groups 
within the community; whether it discriminated against petitioner 
by doing so; and whether it thereby denied him a fair trial be¬ 
fore a jury of his peers chosen from a representative cross- 
section of the community. Substantially the same issue was 
presented to the state court. An exact replica in the presenta¬ 
tion is not required. *'(W)e do not imply that respondent could 
have raised the equal protection claim ofily by citing 'book and 
verse on the federal constitution.*" Picard v. Connor , 404 U.S. 
at 278. This Court has also acknowledged that some leeway does 
exist. United States ex rel. Gibbs v. Zelker , 496 F. 2d 991» 

994 (2d Cir. 1974); U.S. ex rel. Kelson v. Zelker , 465 F. 2d 
1121, 1124 (2d Cir. 1972). Petitioner has satisfied the require¬ 
ments of 2S U.S.C. 2254(b) by having presented the substance of 
his federal habeas corpus claim to the state court. 

The cases cited by respondent to support his argu¬ 
ment that exhaustion is still required in this case are all 
distinguishable in significant respects. In United States_ex 
rel. Cleveland v. Casscles , 479 F. 2d 15 (2d Cir. 1973) the 
petitioner did not unequivocally deny that he stabbed the victim 
until petitioner presented nis claim to the federal court. In 







United States ex rel. Rogers v. LaVallee , 463 F. 2d 185 (2d Cir. 
1972 ) the state court did not have before it, vdien considering 
the double jeopardy claim, the transcript of the trial judge’s 
charge to the jury and the announcement of the jury’s verdict. 

In both cases crucial evidence, which was at the very heart of 
the constitutional challenges brought to the federal courts, had 
never been presented to the state courts. In the present pro¬ 
ceeding the essential evidence was there for the state court to 

consider. 

In United States ex rel. Curtis v. Warden of Green 
Haven , 463 F. 2d 84 (2d Cir. 1974), not until reaching the 
Second Circuit did petitioner challenge his indictment on equal 
protection grounds. In United State s ex rel. Gibbs v. Zeljcer, 

496 F. 2d 991 (2d Cir. 1974) for some inexplicable reason a 5th 
Amendment claim based upon Miranda v. Arizona, 384 U.S. 436 
( 1966 ) which was five years old when petitioner’s brief was 
filed with the New York Court of Appeals was never presented to 
the' state courts. And in United State s ex rel. Carter v. 
LaVallee . 441 F. 2d 620 (2d Cir. 1971) the issue of whether with¬ 
drawal of the motion to set aside the guilty plea was improperly 
coerced was not ever raised in state court. All three of these 
cases exemplify situations in which the substance of the con¬ 
stitutional claims urged upon this Court had not been tested in 
the state courts. In Gibbs this Court maue it clear that it 
was not requiring exhaustion merely because the phrasing of a 
constitutional claim in federal court was not precisely the 
same as it was presented in state court, but because the state 
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court never even hed an opportunity to deal vdth the issue. •>96 F.2d^at 
Petitioner believes the state court not only had a fair chance 
to resolve his claim on 6th and Uth Amendment grounds, but it 

took that chance and ruled against him. 

Respondent also cites United States ex rel. 

Fieueroa v. McMann . 411 F. 2d 915 (2d Cir. 1969) for the prop- 
osition that exhaustion was required "where factual allegations 
made in federal court had not been presented to the state court 
that considered the same claim "Uppellee’s Brief, page 30). 

But in Firueroa not only was the additional evidence produced 
at the request of the District Court, its aubmission gave rise 
to a "materially different claim" before the federal court than 
had been submitted to the state court. U1 F. 2d at 916. In the 
present proceeding the documentary evidence submitted with the 
application neither alters the legal claim nor so substantially 
adds to the state court record to warrant initial submission to 

that court. 

Finally, respondent relies upon United States ex 
rel. Nelson v. Zelker , 465 F. 2d 1121 (2d Cir. 1972), oert. 
denied, 409 U.S. 1045 (1972) to support the argument that ex¬ 
haustion is necessary "where the claim is couched xn non¬ 
constitutional terms in state court." (Appellee's Brief, page 
30). To the contrary, this Court states that although the 
point regarding the possibility of a co-defendant testifying 
in a separate trial was "couched in terms of an abuse of the 
discretion vested in the trial judge...it might be properly con¬ 
strued as also raising the claim that the abuse resulted in a 








denail of due process." This Court acknowledged that some 
leeway will be tolerated in how claims are presented to the state 
courts for exhaustion purposes long as the substance of a 
federal habeas corpus claim is first raised in those courts. 
Petitioner asks this Court to find that he satisfies this standard 
and, therefore, to proceed to rule upon the merits of his claim. 

POINT II 

THE ALBANY COUNTY JURY COMMISSIONER 

THE JURY SELECTION SYSTEM STUDENTS WHO CONSTITUTE J DKTINCT 
GROUP IN THE COI^MUNITY AND WHO SHOULD BE INCLUDED IN A FAIR 
CROSS-SECTION OF THE COMMUNITY 

Respondent states in his Brief: 

"The testimony is clear that only those students 
who indicate a desire to be excused for hardship 
reasons are temporarily excused and those are re¬ 
stored to the jury list when their schooling was 
over." (Appellee’s Brief, page 15)• 

This statement is misleading and inaccurate. Commissioner 
Haggerty testified that for those persons who return the form, 

"we look it over, and if they are o.k., eligible to serve on the 
jury, then we take and make a slip with their name on it" (A 25). 
Students are not considered o.k. If they state on the question¬ 
naire their occupation is "student," they are excluded untU 
they are out of school (A 32). While "some of them" explain 
their situation and may ask to be excused, all are deemed in¬ 
eligible "automatically" (A 32).* 


♦KJommissioner Hr.ggerty did not deny the assertion by petitioner’s 
trial counsel made as a preface to a question regarding eligibility 
based on age: "Now, you have already stated that persons who are 
students are excluded" (A 36). 
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Persons who are students as a matter of policy and practice do 
not have their names placed in the jury drum. Once they are out 
of school and again happen to have their names drawn from the 
various master lists, they would again be considered. While 
they are in school, they are not incorporated into the pool of 
eligible community members whose names enter the jury selection 


process. 

Respondent asserts that because petitioner has not 
proven that absolutely aU persons who are students have been 
systematically excluded, his claim must fail. Respondent relies 
upon V. Texas. 325 U.S. 39S (m5) and Hernan^ v. Te«s, 

31,7 U.S. 1,75 (1951,) to support this contention. Akins does not 
stand for the proposition that exclusion of aU members of the 
group must be proven. The question posed in Atos was whether 
limitation to only one black person on a jury constituted 
lawful discrimination. The Court did not answer the question 
because it did not find any intent to limit black representation 
on the jury. Hemandes was a situation of total exclusion and 
the Supreme Court had no need to consider the question of 
whether some representation by the allegedly excluded grc -p 


would defeat a jury challenge. 

The fact that some students may have filtered 

through the screening process does not defeat petitioner's 
claim. It may be some evidence to disprove the allegations of 
discrimination, but it is not persuasive since the facts clearly 
indicate a general policy and practice to exclude the group, 
in Tai^ V. ..ouisiana , 419 U.S. 522 (1975) the exclusion of 





women from the jury system was fo\ind to be violative of the 6th 
Amendment even though they were represented on the jury wheel 
in an amount not in excess of 10^ 419 U.S. at 524. 

Respondent further argues that the exclusion of 
students is "entirely reasonable" (Appellee's Brief, page 16). 

He cites United States v. Ross, 468 F. 2d 1213 (9th Cir, 1972), 
cert, denied UO U.S. 989 (1973) and Dunca n v. United States, 

456 F. 2d 1401 (9th Cir. 1972). At issue in Ross was not the 
blanket exclusion of students, but a provision in the Jury 
Plan for the Northern District of California enacted pursuant to 
28 U.S.C. § 1863(b)(5) which allowed students upon request to 
be excused from jury duty. The constitutional implications 
are significantly different as recognized by the Supreme Court 
in Taylor v. Louisiana , supra , 419 U.S. at 537—538. In Duncan, 
since the petitioner had no standing to challenge the grand 
jury, there is onlj'- dicta regarding the reasonableness of ex¬ 
cluding people 18 and over, but under 21 years of age. Even 
assuming the exclusion of students is reasonable: "The right to 
a proper jury cannot be overccane on merely rational groxinds." 

Tavlor v. Louisiana , supra . 419 U.S. at 534. 

The issue remains vrtiether or not "students" are a 

sufficiently distinct group in the community that their exclusion 

from jury duty prevented petitioner from having a trial before 

a jury drawn from a fair cross-section of the community. 

We accept the fair-cross-section requirement 
as fundamental to the jury trial guaranteed 
by the Sixth Amendment and are convinced that 
the requirement has solid foundation. The pur¬ 
pose of a jury is to guard against the exer¬ 
cise of arbitrary power — to make available 
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the commcnsense judgsient of the “ 

a hedce against the overzealous or mistaken 
prosecutor and iu Preference to the profes¬ 
sional or perhaps over conditioned or D^asea 
response of a judge . Dunc^ v. Louisia ^> 
m U.S., at 155-156. This pophylactic 
vehicle is not provided if the jury pool is 
made up of only special segments of the popu- 
Ttclor if large, distinctive groups are ex- 

ilSIeffrL thf ;ool. 

•in the administration of the criminal la , 
moreover is not only consistent with our demo¬ 
cratic heritage but is also jus- 

confidence in the fairness of the crminai jus 

tice system. Restricting ^^^'dentifiable seg- 

not'^be'^sqLrld with the constitutional concept 

Of jury trial. 'Trial by jury presupposes a 

jury dJawn from a pool f !^elific 

the community as well as impartial specific 

FTlhe broad representative character of 
sSouJS be maintained, partly as assurance 
of a diffused impartiality and partly because 
sLrtfg in the aSinistration of Justxce as^a^^^^ 

I^rfifcl":“32r«!r2^7, d^CFraTSfS^, 

J . ,^a b i i1?ting) ■ Taylor v. Louisiana, suEra, U9 
U.S. at 530-531. 

Students are a large, distinctive group within the community. 
Certainly it is as important for students, if not more so, that 
they be allowed to participate in the criminal justice system; 
engendering confidence in them in the fairness of that system 
can only strengthen our democratic institutions. Having given 
18 year olds, many of whom are students, the right to vote and 
now the right to be included in the jury pool. Judiciary Law 
§662 (as amended), makes it all the more important that they 
be held to constitute a necessary part of the community from 
which a fair cross-section is selected to adjudge the guilt or 
of the criminally charged. 


innocence 
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Respondent asserts that "Students...do not con- 
stitute an identifiable or recognisable class for purposes of 
defining a cross-section of the community for there is no- show¬ 
ing that they are different in viewpoint or decisional or 
attitudinal outlook from those who have already completed their 
education' (Appellee's Brief, page 19-20). Students are as dis¬ 
tinct a group in this regard as were daily wage earners whose 
blanket exclusion was condemned in Thiel v. Southern Pacifac _Co., 
328 U.S. 217 (1946). Although only daily wage earners, not 
weekly or monthly wage earners, were disqualified, the Court was 
undaunted. Whether or not the exclusion of daily wage earners 
tended toward the exclusion of a group with a particular point 
of view or prospective among themselves, or different from other 
wage eamert/did not dissuade the Court. These issues were 
raised by the dissent and rejected. 328 U.S. at 229. The crucial 
issue for the Court was the complete bar placed upon the group. 
•Thus a blanket exclusion of all daUy wage earners, however 
well-intentioned and however justified by prior actions of trial 
judges, must be counted among those tendencies which undermine 
and weaken the institution of jury trial.- Thiel v. S outhern 

Pacific Ooe supra , 32S U.S. at 224. 

The difficulty of defining a group in terms of 

"viewpoint" or "attitude" was recognized by the Supreme Court 
in Tavlor v. Louisiana . aiffiS- The Court quoted from a prior 
decision, Ballard v. United States. 329 U.S. 173 (1946),-. with 
regard to the distinction between men and women. 


V 



'•The thought is that the factors which tend 
to influence the action of women are the same 
aj those which influence the action of men 
personality, background, economic status - 
and not sex. Yet it is not enough to say that 
women when sitting as jurors neither act nor 
tend to act as a class. Men likewise do not 
act as a class. But, if the shoe were on the 
other foot, who would claim that a jury was 
truly representative of the community if all 
men were intentionally and systematically ex¬ 
cluded from the panel? T.ie truth is that t e 
two sexes are not fungible; a community made 
up exclusively of one is different from a 
community composed of both; the subtle inter¬ 
play of influence one on the other is among the 
imponderables. To insulate the courtroom from 
either may not in a given case make ^ lo-a of 
difference. Yet a flavor, a distinct quality 
is lost if either sex is excluded. The exclu¬ 
sion of one may indeed make the jury less re¬ 
presentative of the commxmity than would be 
true if an economic or racial group were 
excluded." 329 U.S., at 193-194.12 As quoted 
in Tavlor v- Louisiana , supra. 419 f.o* at 
531-532. 

In a footnote (#12) the Court expanded upon the difficulty 
of describing the precise prejudice which results from exclusionary 


practices by quoting from Peters..:;^ 


Kiff; 


12Compare the opinion of Marshall, J., 

Douglas and Stewart, JJ., in Peter? ,. y, Kif f, 7 
U.S. 493, 502-504 (1972): 

"These principles compel the conclusion that a 
State cannot, consistent with due process, 
subject a defendant to indictment or trial 
by a jury that has been selected in an arbi¬ 
trary and discriminatory manner, in gelation 
of the Constitution and laws of the United 
States. Illegal and unconstitutional jury 
selection procedures' cast doubt on the 
integrity of the whole judicial process. They 
create the appearance of bias in the decision 
of individual cases, and they increase the 
risk of actual bias as well. 


"But the exclusion from juiy service oY ^ 
substantial and identifiable class 
has a potential impact that is too subtle arid 
too pervasive to admit of confinement to 
particular issues or particular cases.... 
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"Moreover, we are lonwilling to make the 
assLimption that the exclusion of Negroes has 
relevance only for issues involving race. 

When any large auid identifiable segment of 
the community is excluded from jury service, 
the effect is to remove from the jury room 
qualities of human nature and varieties of 
human experience, the range of which is 
unknown and perhaps unknowable. It is not 
necessary to assume that the excluded gi’oup 
will consistently vote as a class in order to 
conclude^ as we do, that its exclusion deprives 
the jury of a perspective on human events that 
may have unsuspected importance in any case 
that may be presented," (Footnote omitted,) 

As reported in Tavlor y . Louisiana, supra. 

4l9 U.S. at 532. 

Students are a large and identifiable segment of our society, who 
besides being the persons enrolled in academic programs taking so 
many credits per semester, have ce!rtain other defining characteris¬ 
tics. They are generally free from the responsibility of working 
for a living to support themselves and a family; they are in a 
daily context where thought and analysis and the search for truth 
are the prime objectives; they have not assumed the usual life¬ 
style of a nucleaur family, but are considering alternative life 
styles and a;re in search of an identity and a way to relate to our 
society. They are not all of one mind, but they have a particular 
human experience which they are living through and which they can 
bring to bear upon jury deliberations. They have as much of a 
unique perspective on hxrnian events as any other distinct group in 
our society. The exact parameters of this perspective is "unknown 
and perhaps unknowable." A jury is supposed to be "drawn from a 
pool broadly representative of the community," Taylor v, Loui?iaa a» 
supra . 4l9 U.S. at 530, to assure the greatest degree of impar¬ 
tiality possible. The exact effect upon this impartiality caused 
exclusion of students cannot be scientifically measured. 


by the 
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but there exists no justification for jeopardizing this desirable 
goal. The New York State Legislature has not seen fit to exempt 
students. While a trial judge would be justified in excusing or 
postponing jury service by a student claiming a specific hard¬ 
ship, an automatic exclusion of students prevents a jury being 
selected from the fair cross-section of the community to which 
petitioner is entitled. "...the jury wheels pools of names, 
panels, or venires from which juries are drawn must not systematically 
exclude distinctive groups in the community and thereby fail to 
be reasonably representative thereof." Taylor v. Louisi^a , sHP i S S, 

419 U.S. at 538 . 

Petitioner’s jujry violated this directive by having students 
excluded from it. His conviction, therefore, was secured in 
violation of the Constitution of the United States and should not 
be allowed to stand. 

Respectfully submitted. 


DATED: November 29, 1975 

LANNY E. WALTER, of Counsel 
Albany Law School Legal Assistai.ie 
Project 

80 New Scotland Avenue 
Albany, New York 12208 

(518) 465-1545 
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